Boards  of  Inquiry  File  //93-0059 


Decision  #95-011-1 


IN  THE  MATTER  OF  a  Board  of  Inquiry  appointed  pursuant  to  s.  38(1)  of  the 
Ontario  Human  Rights  Code,  R.S.O.  1990,  c.  H.19 

HOLLIS  JOE,  Complainant 
ONTARIO  HUMAN  RIGHTS  COMMISSION 

and 

UNIVERSITY  OF  TORONTO  LIBRARY  DEPARTMENT  and  UNIVERSITY  OF 
TORONTO  PERSONNEL  DEPARTMENT,  Respondents 

DECISION  ON  MOTIONS  AND  ORDER 

On  February  28,  1995,  the  hearing  in  this  matter  resumed,  following  the  Board's 
January  3,  1995  Interim  Decision  on  Preliminary  Motions.  At  this  hearing,  two  matters 
were  raised  by  counsel  for  the  Commission  as  well  as  one  matter  raised  by  counsel  for  the 
Respondents,  all  of  which  are  dealt  with  below. 

1.  Request  for  copy  of  Mr.  Hollis  Joe's  personnel  file(s). 

Since  the  first  full  day  of  hearing,  Mr.  Joe  has  requested  a  copy  of  his  personnel 
file(s).  In  my  view,  providing  Mr.  Joe  access  to  his  file(s)  and  providing  him  with  copies 
of  whatever  documents  he  wants  from  those  files  in  necessary  to  enable  him  to  fully 
prepare  his  case. 

Accordingly,  the  Respondents  are  hereby  ordered  to  make  the  personnel  file(s)  of 
Mr.  Hollis  Joe  available  to  him  for  inspection  and  to  photocopy  any  documents  he  wants 
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to  photocopy.  The  photocopying  is  to  be  done  at  Mr.  Joe's  expense,  at  10  cents  per  page. 
The  file(s)  are  to  be  made  available  to  Mr.  Joe,  at  the  location  where  they  are  maintained, 
within  the  next  two  (2)  calendar  weeks  from  the  receipt  of  this  Order,  and  copies 
requested  are  to  be  provided  to  Mr.  Joe  no  later  than  four  (4)  business  days  after  the 
request  for  copies  is  made. 

2.  Request  to  hear  evidence  on  struck  paragraphs  of  the  Complaint. 

Counsel  for  the  Commission  requests  a  ruling  by  this  Board  to  hear  evidence  on 
the  paragraphs  of  the  complaint  struck  in  the  Interim  Decision  on  Preliminary  Motions. 
The  Commission  argued  that  although  it  has  filed  an  appeal  of  the  Interim  Decision  it  does 
not  want  the  hearing  adjourned.  Instead,  it  seeks  to  have  evidence  heard  on  the  struck 
paragraphs  so  that  all  appeals  may  be  heard,  at  one  time,  after  a  final  decision  is  issued.  It 
contends  that  to  hear  such  evidence  now  would  save  time  and  money  by  eliminating  the 
need  to  reopen  the  hearing,  possibly  years  down  the  road,  should  it  prove  successful  in  its 
appeal  of  the  Interim  Decision.  Finally,  it  contends  that  it  will  be  hard  to  distinguish 
between  evidence  relating  to  the  struck  paragraphs  and  the  remaining  issues  and  that  not 
much  additional  hearing  time  would  be  required. 

Respondents  oppose  this  motion  which  they  contend  essentially  asks  this  Board  to 
ignore  its  prior  ruling.  Respondents  contend  that  to  hear  evidence  on  the  struck 
paragraphs  would  be  grossly  unfair  and  would  result  in  a  substantial  increase  in  hearing 
time  and  substantially  more  costs. 
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For  the  reasons  set  forth  below,  the  Commission's  request  to  hear  evidence  on  the 
struck  paragraphs  of  the  Complaint  is  denied. 

The  Board  recognizes  that  in  many  cases  the  Commission's  request  to  hear 
evidence  on  the  struck  paragraphs  of  a  complaint  might  make  sense.  Certainly,  it  might,  in 
the  long  run,  expedite  matters  if  the  appeal  is  ultimately  successful.  It  would  also  allow  all 
issues  on  appeal  to  be  heard  at  one  time.  But  in  this  case,  those  benefits  are  outweighed 
by  the  prejudice  to  the  Respondents  a  hearing  on  those  allegations  would  involve,  as 
determined  in  the  Interim  Decision.  To  hear  evidence  on  those  allegations  would  ignore 
and  completely  undermine  the  basis  of  the  Interim  Decision. 

As  set  forth  in  the  Interim  Decision,  the  Board  ruled  that  the  Complainant's  delay 
in  the  filing  of  the  complaint,  the  Commission's  delay  in  the  processing  of  the  complaint, 
the  lack  of  any  face-to-face  meeting  between  the  parties  and  the  lack  of  particulars  in 
relation  to  the  struck  paragraphs  combined  to  prevent  a  fair  hearing  from  taking  place  on 
those  issues.  The  Board  ruled  that  the  particular  combination  of  circumstances  in  this  case 
seriously  prejudiced  the  Respondents'  ability  to  defend  against  those  allegations  and  to 
proceed  to  hearing  on  those  issues  would  amount  to  an  abuse  of  process. 

The  Commission's  motion  to  hear  evidence  on  the  struck  paragraphs  would,  in 
effect,  require  the  Respondents  to  defend  against  those  same  allegations.    The  same 
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prejudice  would  result  and  to  allow  it  would  create  the  same  abuse  of  process. 
Consequently,  any  potential  benefit  of  hearing  such  evidence  is  significantly  outweighed  by 
the  prejudice  to  the  Respondents,  as  set  forth  in  the  Interim  Decision. 

Accordingly,  the  Commission's  request  is  denied.  The  evidence  will  be  limited  to 
the  paragraphs  remaining  in  the  complaint.  Evidence  concerning  paragraphs  5,  9,  11,  14, 
and  17  of  the  complaint  will  not  be  allowed. 

3.  Counsel  for  the  Commission's  relation  to  Dr.  Joe 

The  Respondent  has  sought  clarification  of  the  relationship  between  counsel  for 
the  Commission  and  Dr.  Joe  and  has  sought  a  ruling  on  this  issue. 

Based  on  the  representations  of  counsel  for  the  Commission  and  Dr.  Joe,  it  is  clear 
that  counsel  for  the  Commission  does  not  represent  Mr.  Joe  in  this  matter.  Instead,  he  is 
self-represented  and  must  be  treated  as  an  independent  party.  That  means  he  has  the  right 
to  examine  and  cross-examine  witnesses,  introduce  evidence,  argue  his  position  and  make 
submissions.  If  he  so  chooses,  he  may  seek  independent  counsel.  There  may  well  be 
times,  however,  when  the  interests  of  the  Commission  and  the  complainant  coincide  and 
Mr.  Joe  may  choose  to  rely  on  what  counsel  for  the  Commission  has  argued  or  done. 


l  Hammer  Abramsky,  Chain  Board  of  Inquiry 


Dated:  March  7,  1995 
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